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CODE OF PRACTICE ON PROHIBITION PROCEDURES
(SECTIONS 11 AND 12 OF THE

FOOD SAFETY ACT 1990)

(Code of Practice No. 6 Revised)

The Sectionsin bold type are a Code of Practice issued under Section 40 of the Food Safety
Act 1990 to which food authorities must have regard. The remaining text is for information only.

Section 11

1 Section 11 enables amagistrates court (or, in Scotland, the sheriff) in certain circumstances to

make a prohibition order if the proprietor of afood bus ness is convicted of an offence under any
food hym ene or process ssing regul atl ons. A ,

erdepsthat—may—amendreueplaeethem} The exisging regulatlons to WhICh Sectlon 11 applles |

deding-with-hygiene-er-processing are ligted in the attached Schedule; (this should not be
regarded as an exclusve list as the regulations may be subject to amendments). +r-some-cases

The proprietor may have been issued with an improvement notice with which he hasfailed to
comply.

2a If the court is satisfied theneonsders that arisk of injury to hedth arises from any process,
treatment or equipment used by the business, or from the construction or condition of the

premi ses,-eguiprrent-or-processput-public-hedth-atrisk it must impose the gppropriate
prohibition order. The court aso has discretion to prohibitan the proprietor or manager of the

businessfrom participating in the management of Aaragihg any food business.

3 The food authority has the power to lift a the prohibition order on the use of a process, trestment
or equipment, or on a premises-equipment-or-aprocess. However, the court mugt lift a-the
prohibition on a the proprietor or manager.

Section 12

4 If an authorised officer consders that magistrates will be satisfied in their own mind on the
balance of DI’Obc’;bI“'[IeS, bel%thet an |mm|nent risk of injury to hedth exigtsin respect of any
food busine i Ses tor-aprocess, then under Section 12 the officer
may Serve an emergency prohi b|t| on notice on the proprietor. The service of an emergency
prohibition notice imposes the relevant prohibition with immediate effect. The prohibition should
specify where the imminent risk of injury to health arises and may relate to any process,
treatment or eqw pment used by the bus ness or to the constructlon or condition of the premises.

equmenter—a—paﬂeular—p#ee% The aJthorlsed officer must then apply to a mamstrated court
(or in Scotland to the sherlff) for an emergency proh|b|t| on order W|th|n three days. Whenthe
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Fiscal); The proprietor must be given at |east one day's notice of the intention to apply for an
emergency prohibition order de-this. An emergency prohibition order supersedes an emergency
prohibition notice,

5 An emergency prohibition notice ceases to have effect at the end of the period of three days
beginning with the service of the natice, or, if an application for an order is made, on the
determination or abandonment of the application. An emergency prohibition order cannot be
made againg a person. The food authority has power to lift an emergency prohibition notice or
order. Section 12(10) provides for the authority to compensate the proprietor for losses arising
from the service of an emergency prohibition notice where no gpplication for an emergency
prohibition order is made within three days, or the court is not satisfied that an imminent risk of
injury to hedlth existed at the time the notice was served.

— Definitionof-" Imminent Risk of Injury to Health"

6 Section 11 appliesif thereisarisk of injury to health and Section 12 gppliesif thereisan
imminent risk of injury to hedth.

7 Theword "imminent" qudifiestheword "risk". There should dways be an imminent risk of injury
to hedth at the time anbefere-any emergency prohibition notice is served action-can-be |

considered-by-the-autherised-officer. For example, if the condition of the premises gppeared to

carry an imminent ahigh risk of causing food poisoning an-eutbreak-ofwithin-therextfea-days,
the authorised officer could consider imposing an emergency prohibition notice, subject to the

provisons of paragraphs 25 -27 below.

8———However; Theauthorised officer must understand that it istherisk of injury which must
beimminent. Theinjury itself may occur sometime later, but it is essential to be ableto
show that it could occur if the action isto succeed in court. For example, a defective
process or trestment could result in incidents of botulism as occurred in the past with yoghurt.
Other dtuations may include a process which introduces a teratogenic chemica into food, which
may cause early injury to the developing foetus - but the damage will not be apparent until the
baby isborn. Similarly, early injury to genes and chromosomes caused by processes or
trestments contaminating food with certain (genotoxic) chemicas will not be noticegble until
abnormd offspring or a maignant tumour occur &t alater Sage. Foods containing abnormally
high levels of such chemicals may therefore Revertheless represent an imminent risk and should |
be seized or detained under the terms of Section 9 of the Act. Any process or trestment which
exposes the food to the risk of this chemica contamination should be dedt with under the terms
of Section 12. Not everyone exposed to the risk of injury will necessarily beinjured
neverthel ess exposure to the risk of injury will have occurred and action can be taken.

9 Befor e taking prohibition action involving chemical contamination, authorised officers
should seek medlcal or other expert adV|ce|f nec&ssary %lsmemmeqded—that—medmd
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Theimminent risk to be considered by the authorised officer when looking at processes or
trestments are chemica aswel as microbiologica and the longer term effect of the contaminant
should be taken into account. The criteriafor action will till depend on the health risk condition

as set out -eanditians in Section 11(2) being satisfied, namdly that the imminent risk of injury to
hedlth arises from-aither-the construction or condition of any premises or any equipment or the
use of any process or treatment.-+vehvesrid-of-rfury-to-hedth:

Powersof Entry

Section 32(1) of the Act gives authorised officers powers of entry to premises but not the right to
force an entry. (Thisisgiven by Section 32(2) of the Act). (See dso Code of Practice 2 on
Lega Matters).

If an the authorised officer needs to gain entry to wisits premises which have closed-and-he-heeds
to-gan-entry, for example, to re-ingpect premises prior to the hearing, the officer should, if unable
to gain entry by other lawful means, go to ajustice of the peace (or, in Scotland, the sheriff) and
gpply for awarrant which authorises entry to the premises using reasonable force if necessary.

If an the authorised officer (or, in Scotland, the Procurator Fiscal) suspects that the premises will |
be closed the court should be asked to issue awarrant a the same time as an order is made, if
thisis applicable.

It isthe responsibility of an the authorised officer who makessuch an entry toensure |
that the premises ar e left-as-effectively secure against unauthorised entry-as when-he
feund-them

Unco-oper ative Proprietors

Obstruction of an authorised officer can take place in anumber of ways. For example, where an
authorised officer believesit is necessary to enter premisesin the discharge of hisdutiesand is
unable to gain entry because of obstruction, theindividua respons ble eadsing-the-obstruction
should be cautioned that obstruction of an enforcement officer is an offence under Section 33 of
the Act. If such obstruction perssts the authorised officer should make an application for a
warrant to enter the premises under Section 32 (2) of the Act. The warrant authorises entry to
be made and continuesin force for a period of one month. Reasonable force may be used to
enter premises with awarrant. The authorised officer must first consider whether any of the
grounds under Section 32(2) of the Act are satisfied, and if so which, as the magidtrate or sheriff

RP5/COP6/7/12/99



16

17 An

18

will need to satisfy himself on this point before issuing the warrant.

The authorised officer may aso ask for police assstance, for example, a police escort may be
requested. An officer entering premises with awarrant may-He is-ablete take such other

persons with him as cons dered he-eensiders necessary,-when-entering-premises by virtue of-
under Section 32 of the Act.

CONDITIONSIN EXISTENCE FOR
GLOSURE PROHIBITION OF PREMISES OR |
PROHIBHHON OF A PROCESS,
TREATMENT OR PIECE OF
EQUIPMENT TO BE CONSIDERED

Consideration of Prohibition

An Fhe authorised officer should consder sarving an emergency prohibition notice if he or sheis
setls‘led asoutllned in paraqreph 7 above that an immi nent rlsk to health exmtsaaeepltetessend

prohibit the use of a process or treatment for the purposes of the business; to prohibit the use of |
premises or equipment for the purposes of the business or any other food business of the same
class or description; or to prohibit the use of premises or equipment for the purposes of any food
business (see Section 11(3)). The court will determine, on the basis of dl the evidence, whether
imminent risk of injury to hedlth existed at the time the emergency prohibition notice was served.

The prime consideration should always be to protect public health. However, authorised officers |

19

20

should have regard to the compensation provisonsin Section 12(10) and should net-proceed
under Section 12 only when satls‘led that there is unlees%heeq&eneeef an |mm|nent rlsk of |
injury to hedlth. ea ted.

protect public-health.

The stuations listed below repreeent examplesof arcumstanceswhlch may |nvolve|mm|nent rsk
of injury to hedth. -they :
prohibition-action- The Ilsts aeinno Way prescrlptlve or exhaustlve and arefor |Ilustrat|ve

purposes only.

Conditions wher e Prohibition of Premises may be
Appropriate

@ Premi s&er—ppeetreeswhlcheeneuely mmra/metheFeeeLhiygtaqe{Gm%Q}

d food safety
Ieglsletl and have been or are mvolved Wlth an outbreek of food ppoi soni ng or present

an imminent risk of one;

[Example of breach of hedth risk condition 11(2)(c)]
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(b)  seriousinfestation by rats, mice, cockroaches or other vermin (including birds) or a
combination of these infetations resulting in actua food contamination or an imminent
real risk of food contamination;

[Example of breach of hedth risk condition 11(2)(c)]
(c)——,exy poor structurd condition and poor equipment and/or poor maintenance of routine

cleaning and/or serious accumulations of refuse, filth for other extraneous matter resulting
in actual food contamination or an imminent ¥eal risk of food contamination; |

[Example of breach of hedlth risk condition 11(2)(b) and (c)]

(d)  seriousdrainage defects or flooding of the premisesleading to actua food contamination
or an imminent ¥eal risk of food contamination;

[Example of breach of hedth risk condition 11(2)(c)]

) any combination of (a), (b), (c) and (d) or the cumulative effect of contravention which
together represent an imminent risk of injury to hedth.

Conditions when Prohibition of Equipment may be
Appropriate

21— n-additionto-the-abeve The following circumstances may be in exisence:

@ use of defective equipment, for example, aretort incgpable of achieving the required
canning temperature;

[Example of breach of hedth risk condition 11(2)(c)]

(b)  useof equipment involving high risk foods which has been inadequately cleaned or
disnfected or WhICh isobvi ously gr0$ly contami nated and can no Ionger be properly

[Example of breach of hedth risk condition 11(2)(c)]

Conditions when Prohibition of a Process may be
Appropriate

22— n-additiento-paragraph-20-abevet The following circumstances may be in exisence: |

(8)——sexiaus risk of cross contamination involving ready to eat food; |

[Example of breach of health risk condition 11(2)(b) or (c)]

(b) inadequate temperature contral, for example, falure to achieve sufficiently high cooking
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temperatures,
[Example of breach of hedth risk condition 11(2)(a)]

(© operation outside critica control criteria, for example, incorrect pH of a product which
might alow clostridium botulinumto grow and produce toxin. |

[Example of breach of hedlth risk condition 11(2)(a)]

Seeking Additional Advice

23 An Fheauthorised officer may call upon the services of an appropriate expert to assist inmaking |
ajudgement, for example, someone with specidist knowledge of a particular process. However,
itis the authorised officer hirsaf-whe must be personally sdtisfied thet the hedlth risk conditionis |
fulfilled with respect to the food business. Food authorities should consider the use of
outside expertswherethe Process or treatment under consideration involves specialist
knowledge or qualifications®. AnFhe authorised officer has powers rights-of entry under
Section 32 of the Act. In exercising such powers -aright an the authorised officer may-takewith
hm-be accompanied by such other persons as he-eensiders considered necessary, for example,

an expert.

Voluntary Procedures

24 If an-the authorised officer is satisfied believes that premises represent an imminent risk of injury
to hedth, then emergency prohibitionaction should normelly ean-be taken to close the business
or prohibit use of a process or piece of equipment.

25 There may be exceptiond circumstances where immediate emergency prohibition action-elesdre
would be consdered unnecessary even though an imminent risk of injury to hedlth existed. For
example, if the condition of retail food premises represented an imminent risk, but this was not
discovered until around the end of opening hours, and the proprietor undertook to arrange for |
said-hewodld-get ateam of contract cleanersto improve the position during the night, the
authorised officer might decide not to impose an emergency prohibition. Therisk of injury to
healthin such circumstances would be minima as the premises would not be open to the public.
The authorised officer could decide the following morning whether the imminent risk till existed
or had been removed. If the former, he should then teke appropriate emergency prohibition |

prompted) to cease the use of premises as a food business, or the use of eguipment or

of a process, as appr opriate, etose veluntarHy-{thisshould-nreverbeprompted)-the
authorised officer should:

27 If the proprietor ewne—of afood business offers voluntarily (this should never be |

(@  consider whether thereisany likelihood of the premises being used as a food |

Yistsof expertsin particular fields are maintained by the Institution of Environmental Health Officers and the
Institute of Food Science and Technology.
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business or, of the use of equipment or, of a process, as appr opriate, Feepened
without_the expr ess agreement of the food authority-hisknewledge-andfor
agreement (if so such useislikely, and thiswere to cause injury to hedth feed
peisening, the food authority could be criticised for not having used statutory powers);

(b) recognisethat thereisno legal sanction against a proprietor when voluntary

procedures are used but are not adher ed to who+reopensforbusinessafter
offering toclose;

(© explain to the proprietor that, if emergency prohibition action istaken and
subsequently found by a court to be unjustified, then compensation would be
payable but that the question of compensation will not ariseif voluntary

proceduresare used. -by—makmg—tk}eqaﬁeqe-eleserhe%munqw-skmg-p@m—s%e

to-ascertain-that-they-havenotreopened- If amanager or an employeeof afood busnees
offersto close voluntarily the authorised officer will need to ensure that the person has the
authority of his employer to agree to such voluntary action.

28a  If an authorised officer is minded to accept any voluntary offer from a proprietor the
officer should:

(a) obtain an offer document signed and dated by the proprietor setting out in
detail the nature and extent of the offer;

(b) deter mine whether the natur e and extent of the offer would have at
least the equivalent effect of any appropriate prohibition action;

(c) if it would, prepare an acceptance document setting out: the nature
and extent of the offer, its acceptance by the authorised officer, an undertaking
to be signed by the proprietor to adhereto the contents of the acceptance
document from the time of Signing it until thetimeit isvaried or canceled in
writing by the authorised officer;

(e) obtain the proprietor's signatur e to the acceptance document;

(d) if an offer document would not have at least the equivalent effect of
any appropriate prohibition, or the proprietor does not sign the acceptance document, impose
the appropriate prohibition.

28b It isvital that the procedure above, if appropriate, take placesimmediately an
authorised officer issatisfied an imminent risk of injury to health exists. Hand written
offers and the use of acceptance forms are acceptableto assist in this. A proprietor
should be given a copy of any acceptance document.

’ o §
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| ssuing the Notice or Order

29 Certain authorities may require that if in the course of ingpecting premises an the-authorised |
officer has reason to believe that an imminent risk of injury to health exists the ingpection should
be continued in the company of a second authorised officer; thisis not essentid in England and
Wales but a corroborative witness is required in Scotland. The first officer may begin to gather
evidence pending the arriva of the second, except in Scotland where corroboration is essentid.

30 In England and Wales emergency prohibition noticesor voluntary agreements should
ean-be signed only by environmental health officers who are authorised to inspect food
premises. hold a certificate of registration of the Environmental Health Officers
Reqgistration Board (or any antecedents of such certificates) dated at least two years
befor e the date of issue of the Emergency Prohibition Notice, and (i) hold a corporate
member ship certificate of the Chartered Institute of Environmental Health, or (ii) hold a
certificate of professional competence of the Chartered I nstitute of Environmental
Health. (In Scotland emergency prohibition notices should be signed only by

environmental health offlcerswho have two years post quallflcatlon experiencein food
safety matters) ' ' ; \ h

32 An emer gency prohibition order or a prohibition order - both of which are made by the
courts- need not necessarily be served by the authorised officer who initiated the
action or even by an environmental health officer. However the order should be served
by an authorised competent per son who would be ableto take any required action, for
example, dealing with obstruction or explaining the purpose of the order. Forexample-a
technical-assistant-codld-be-used-- In Scotland a court order would normally be served by a
court officid.

33 If an emergency prohibition notice, an emergency prohibition order or a prohibition
order cannot be served on the proprietor by hand (see Methods of Serving the Notice or
Order paragraphs 36 to 39) because, for example, the proprietor of the businessis not present
at the premises, a copy of the document should be served by hand on whoever would be
responsible for complying with the-mmediate-clesureor prohibition actien, for example, |
the local manager .
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34 The authorised officer should ensurethat the proprietor isaware of those matterswhich
are considered to constitute an imminent risk. This satement isinduded within the
prescribed emergency prohibition notice. However the proprietor may not understand what
steps need to be taken to remove the imminent risk and further advice may be necessary.

Methods of Serving the Notice or Order

36 Section 50 of the Act coversthe service of dl documents. A prohibition order and an
emergency prohibition order are issued by the court.

37 Theauthorised officer should make every effort to serve a prohibition order, an
emergency prohibition order or an emergency prohibition notice by delivering it to the
proprietor of the business by hand. The authorised officer should consult with thelocal
Justices Clerk to seeif it would be possible to servethe order on the proprietor before
he Ieavesthe court. In Scotland this would not be possble unlessthe proprletor then-y%ne

is asked to stay If the bus nessis operated asa partnership every effort must be made
to servethe notice or order on each and every one of the partners. However the service
of the notice or order on a number of partners may present difficulties particularly where a
partner may not at the time be resident in the United Kingdom. As soon asthe notice or order is
properly served on any one of the partnersit takes effect. Corroboration of serviceis required
in Scotland if the document is hand ddlivered.

38 If it isnot possible to serve the document by hand then the authorised officer should serve the
document by post, obtaining proof of posting and/or advice of ddlivery. A fax machine may be
used to send the document quickly to the proprietor of the business, for information purposes
only, but a copy sent by fax does not constitute good service and the document itself ahard
copy mudt follow. 1t may be useful for officers to record the time of service, even when the
postal serviceis used.

39 Immediately the document has been legally served by one of the methods mentioned in Section
50, the prohibition on the use of the premises or equipment for the purposes of any food
business or a parti cuI ar type of food business or proh| bition on a process or treetment comes
into effect.
received. An authorlsed offlcer ShOU|d be aware that aIthouqh an Order has effect When made by
a court, an underlying offence requires actual knowledge of the Order. In other words, a crimind
offence is committed when aperson "... knowingly contravenes ..." the requirements of the
Order.

Circumstances following Service of an Emer gency
Prohibition Notice
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40——TFhe-a Authorised officers should be aware of difficult Stuations which could arise when serving

41

42

43

45

46

47

an-emergency prohibition notices.

A restaurant subject to a notice may, for example, be full of cusomers at the time the notice is
about to be served. The authorised officer has no powers to require the public to leave. In
order to protect the public the authorised officer may have to make use of the powersin Section
9 of the Food Safety Act and seize items of food which do not comply with food safety
requirements, thus ensuring certain items are removed from the menu. In certain extreme
circumstances the authorised officer would have no choice but to seize or detain dl food in the
restaurant. Thus the restaurant would then have no option but to close.

In the case of aprocess or piece of equipment the authorised officer may, following discussion
with the proprietor, let a started process finish before serving the notice. 1t may be difficult to
cease production in the middle of a numbered batch or there may be a possbility of causng
damage to a process or piece of equipment by stopping a process. The authorised officer may
then seize, or detain, under Section 9 of the Act any food produced in the remainder of the batch
which did not comply with food safety requirements.

Application to the Court

Some authorities have authorised officers under Section 223 of the Local Government Act 1972
to represent the authority in proceedings before the magistrates court. Where such an

arrangement does not exi<, the authority should try to agree procedures. The authority should
discuss a detailed programme of formal action with itslitigation solicitor and with the
clerk of the local magistrates court and should clarify details of local court practiceto

try to and resolve potential difficulties of obtaining court time at short notice. Thiscould |
be initiated by informa contact with the magidtrates clerk office to ensure that, if a al possible,
gpplications for emergency prohibition orders are expedited.

It isessentid that the proprietor is notified that the authorised officer intends to gpply for an
emergency prohibition order and isaware of hisrights. A notice of intention to apply appheation |
for an emergency prohibition order must be served on the proprietor at least one day before the
date of the gpplication for the order. This notice should bein the form set out in Form 3 of the
Food Safety (Improvement and Prohibition - Prescribed Forms) Regulations 1991. Fhishetice

s deaile ot

If the authorised officer is preparing to take action under Section 12 the council's legal advisers
should be contacted-by-tdephene-possible and the authorised officer should take into account
any advice given. Arrangements should aso be made for the magistrates clerk office to be
notified.

Onreturn to the office the authorlsed officer should make every effort to expedlte matters—A

In Scotland gpplications are normaly made to the sheriff by the Procurator Fiscal and are
governed by court procedures. The application for the order will require consultation with the
Procurator since it islikely that the merits of the proposed prosecution for offences will be dedlt
with at that time.However it is possible for solicitors employed by food authorities distriet |

codneistown-clerks-departimentsto make these applications.
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Action to be Taken Prior totheHearing

48 Theauthorised officer should organise periodic monitoring of the premises between the
service of the notice and the court hearing. Thisisespecially important if thereislikely
to beadelay. The monitoring need not be carried out by the authorised officer who
Initiated the action or served the notice. The premises should bere-ingpected shortly
before the hearing (preferably the day before or on the day of the hearing itself) by the
original authorised officer, if thisis possible, or by an authorised officer with the
relevant experience. Thisshould also bethe case if any contravention was found
during the period of monitoring. In Scotland such vigts should be undertaken by two
officers because of the need for corroboration.

49 The purpose of the re-ingpection is for the authorised officer to gather informetion asto the
current condition of the premises or equipment for the purposes of the court hearing. If
appropriate more evidence may be gathered. (See Evidence Required, paragraphs 50 to 52).
Theauthorised officer should take particular note of any changes which have taken
place since the notice was served. For example, the circumstances which led to the service
of the notice may have worsened, or other circumstances not present originaly may now aso
pose an imminent risk of injury to hedlth. If the authorised officer is consdering bringing the |
attention of the court to Section 11(1)-+-erdex-for a prohibition order to be consdered, it is
important that suitable evidence is gathered to produce to the court. (See Prohibition Orders

paragraph 53).

Evidence Required

50 The authorised officer should collect sufficient evidenceto produce to the court in order
to substantiate any enfor cement proceedings. The evidence required will differ for eech
Stuation and the authorised officer should use-his professional judgement and experience to
decide what is required. In Scotland the need for corroboration will also need to be considered. |

51 It isvery important that detailed contempor aneous notessheutd be taken during the
ingpection in relation to matter swhich have been observed and in respect of which
evidence may need to be given to a court. Evidence may also include sketches,
photographs and videos. Photographic evidence can be of particular vaue. If the authorised
officer believes that photographs will assst they should preferably be taken with a polaroid type
camera, or a camerawhich prints the date the photograph was taken on the photograph, but this
isnot essentia. Samples may aso be taken and produced in court, for example, of insects, dirt
or other contaminants.

52 Although authorised officers need not be accompanied by awitness there may be occasions
when visud reports are of particular relevance and there would be certain benefitsin being
accompanied by awitness. Council solicitors may advise thet it is preferable for the officer to be
accompanied. An authorised officer may Heis-ableto take any other personswith him by virtue |
of Section 32 of the Act. In Scotland corroboration is essential. |f a note of an ingpection is
compiled for use by the officersat the end of, or during, a visit, both officers should
satisfy themselves as soon as possible after thevisit that it isaccurate, so they may
rely on it in court.

Prohibition Orders
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53 Following a second or subsequent inspection of premisesprior to a court hearing for an
offence under the processing or hygiene regulationshsted--the schedule-of-thisCode,
the authorised officer may discover that the defect giving riseto the prosecution-either
has not been remedied,-removed-or hasreoccurred. been+emoved-but-hasreoccurred |
because-of-a-manageria-apse. If the proprietor of thefood businessis convicted by
the court, the authorised officer should bring the attention of the court to Section 11(1)
i-erder for the court to consider a prohibition order on the premises, process or
equipment. This should wedtd-ensure that until the required action istaken thereisno
health-risk of injury to health.

54 Before the hearing the authorised officer should make every effort to inform the proprietor of the
business, or his ef-his legd representative,-beforethe-hearing ether by serving awritten notice
or, if that isnot possible, ordly of the |ntent|on to draN the attentlon of the oourt to prowsons
relating to prohibition , Dy '
oerdly= Any evidence avaldoleto the food authorlty should be dlsclosed to the proprlaor or-hs
legd representative before the hearing.

55 In Scotland, the prosecution is conducted by the Procurator Fiscal. It would be necessary for
the authorised officer to dert the Procurator Fiscd to the possibility of using Section 11(1) and
thereafter rely on the Procurator Fisca to bring the sheriff's attention to the matter in such away
that a prohibition order may be granted.

PROHIBITION OF A PERSON

Circumstances Which May Lead the Court to Consider
Prohibition

56 In extreme circumstances where the proprietor or manager of afood business has been
convicted of an offence, the authorised officer may consder fed-that the proprietor or manager
should be prohibited from participating in the management elther of any food business, or of a
specified food business. ("Manager” in relation to afood business means any person who is
entrusted by the proprietor with the day-to-day running of the business, or any part of the
business.) Relevant circumstances may include repeated serious offences such asfailureto dlean, |
falure to maintain equipment, blatant disregard for hedth risks or putting the public at risk by
knowingly using unfit food.

| nfor mation to be given to the Court

57 In such circumstances, the prosecution should draw to the attention of the court the power |
contained in Section 11(4) to prohibit a person if the court thinks this proper. There may be a
need for authorised officers to attend court even when aguilty pleais entered, in order to assst
the court to make adecison. In Scotland it is essentid for authorised officersto attend court to
advise the Procurator Fiscal and to provide any further evidence or opinion the court may
require.

58 It isimportant that any information which might assst the court in consdering such action is
provided-givente-the-eaurt, should the court wish to make use of it. |

59 It is not for the authorised officer to "recommend” such action to the court. Thisis becauseto
Impaose a prohibition on a proprietor or manager isin the nature of a pendty and it is never the
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practice of the prosecution to apply to the court to impose any particular form of penalty.
60 Information which may be required could be:

(@  thedate of the premises or equipment both at the time of the offence and at the time the
premises were re-visted prior to the hearing;

(b)  evidence that the proprietor or manager had been involved in the commission of offences
elsewhere which tended to show weaknesses in management (the authorised officer may
have to investigate to ascertain whether the proprietor or manager has been involved in
convictions a previous food premises and what these convictions were for). Itisusud
practice for those prosecuting to ascertain whether there have been any previous
convictions or cautions and to obtain details for presentation to the court in the event of
the prosecution being successful.

Action when a Prohibition Order has been made

61 For the prohibition of a person to be fully effective, other authorities should be notified
astheindividual concerned may try to start a businessin another area. Therefore, as
soon as the prohibition of a proprietor or manager takes place the food authority should
notify LACOT Sthe Hastitution-of Environmental-Health Officers(HEHO), supplying the |
following information - the infor mation given by the prosecution which led to the court
imposing the prohibition, the name and addr ess of the person concerned and any name
which the person has admitted using in the past, the reasonsthe prohibition was
imposed (if known) and the address of the premises wher e the offences occurred. In
certain circumstances it may be useful to include a physical description of the person, for
example, in the cases of a persstent offender known to use assumed names.

they learn of any such prohibition being lifted by a court in their area. LACOTS will

62 It isessential that the food authority should similarly notify LACOT S theHEHO when
arrange for the notification of other authorities.

64 If a prohibition of a person takes place in Scotland, the Scottish authorities should
notify the Scottish Food Co-ordinating Committee (SFCC) who will in turn notify }

LACOTS.

Affixing the Notice or Order on the Premises

65 Sections 11 and 12 direct that as soon as practicable after the making of an order or the service
of anctice acopy of the order or notice should be affixed in a conspicuous position on the
premises by the food authority. The purpose of this display isto inform the public - which for
this purpose includes anyone who may use the premises or equipment - why apremisesis
prohibited from use as a food businessehesed-or a process or piece of equipment is prohibited. |

66 An authorised officer of the authority, either aqudified environmenta hedlth officer or some
other authorised officer capable of explaining the meaning and importance of the notice, should
take this action. The officer need only be accompanied by awitness if required by the authority.
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The authorised officer who initiated the action need not necessarily beinvolved. A witnessis
required in Scotland.

Theauthorised officer should if possible firmly affix the document inside the premises
but in a position whereit can clearly be seen and read by members of the public from
the outsde. A preferable position would be on theinside of the glass of a front display
window.

If such aposition is unavailable the officer should use professiona judgement as to the best place
avallable and if necessary affix a second copy of the document to the outside of the premises
making sure, as far as possible, that it is protected from the weether and possible vandalism.

The document should be placed at about eye leve.

Thefood authority should arrangefor periodic checksto be madeon the document to
establish that it |sst|II there. » :

Unauthorised Removal or Defacement of Notices or
Orders

The Act makes no specific reference to defacing or removing a prohibition order, an emergency
prohibition order or an emergency prohibition notice. Thisissueis, however,-already covered by
other legidation.

Section 1 of the Criminal Damage Act 1971 makes it an offence for any person to destroy or
damage property belonging to another without reasonable cause. As an emergency prohibition
notice is the property of the food authority. 1f the authorised officer discoversthat a notice
has been removed or defaced he should replace it the-retice as soon as possible, and
congder starting proceedingsfor criminal damage.

Section 63 of the Magistrates Courts Act 1980 enables a court making an order to make
provisons ancillary to it, such as requiring that the order should not be defaced or removed. The
breach of such arequirement is punishable by a£2,000 £5,000 fine or afine of £50 per day
where the breach continues after there has been a court decision about the breach, or two
months imprisonment in either case. The authorised officer should ask the court at thetime
of the making of an order to make provisonsancillary to it under Section 63 of the
Magistrates Courts Act 1980.

Wherean order has been removed or defaced the officer should start proceedings
under Section 63(3) of the Magistrates Courts Act 1980 for breach of dissbedienceto
the court's requirement that it should not be removed or defaced. Such proceedings can
be started by making a complaint in writing to the court, Stating when the order was made, what
its terms were and how a requirement of the order had been broken.

The lega pogtion in Scotland is quite different.

2980 Section 52 of the Crimina Law (Consolidation)(Scotland) Act 1995 (like the Crimind
Damage Act 1971 for England and Waes) makes it an offence for any person to damage or
destroy the property of another without justifiable cause. Any person therefore who removes or
defaces a notice, which isthe property of the food authority, will be guilty of an offence. If the
offence is prosecuted in the digtrict court the cuprit isliable to afine of up to £1,000 or
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imprisonment of up to 60 days, or both. If the offence is prosecuted in the sheriff court, the

culprit isliable to afine of up to £2,000 £5,000 or imprisonment of up to 3 months, or both for a
firgt offence. In such event, the person responsible, who may or may not be the proprietor, could
be liableday-himsaf-epento crimind proceedings. |If a noticeisremoved or defaced in
Scotland the authorised officer should report to the Procurator Fiscal. The authorised
officer should ensurethat the Procurator Fiscal isfully appraised of the significance of
the notice and the potential consequencesfor the publicif it isremoved or defaced,
otherwise he may not seek to prosecute what might be consider ed a case of petty
vandalism.

Lifting the Notice or Order

76——0On-a-An gpplication in writing by the proprietor to the food authority for a certificate lifting an

7

79

80

81

emergency prohibition notice or order or a prohibition order must be dedlt with as soon as
reasonably practicable and in any event within 14 days. The authorised officer should re-vigt the
premises as soon as possible to and-determine as-soen-as-ts+easonably-practicable-or-H-any
eventwithin-14-days whether or not heis satisfied that the risk of injury to heglth no longer exigts.

The decision to issuie a the-certificate that there is no longer arisk to hedth should be madeby |
the authorised officer who initiated the action if thisis possible, or by an authorised officer with
the rlevant qudifications and experience.

o - . " ved_a Arangemarts |
should be made ter—theieed&uthenly—to issuethe certlflcate (under Sectl on 12(8)) asquickly as
possible or in any event within 3 days from the date the decision was made. It Fhecertificate
may be issued by fax. The certificate should be in the form of Form 4 of the Food Safety
(Improvement and Prohibition - Prescribed Forms) Regulations 1991.  An arrangement may be
made between the authority and the proprietor to alow the premises to resume operating asa
food bus ness re-epen immediatdy.

If the authorised officer is of the opinion that the risk of injury to hedth+isk-eendition has not
been removed,_the food authority mugt, within 14 days of the date of the proprietor's gpplication,
Issue a notice of continuing risk to health. arrangements-should-be-made-(under Section
12(9)(b)). The notice should be in the form set out in Form 5 of the Food Safety (Improvement
and Prohibition - Prescribed Forms) Regulations 1991 and must include the reasons why the
food aJthorlty IS not satlsfled that the rlsk of |n| ury to hedth has been removed —teptheieed

The certificate lifting an emer gency prohibition notice may beissued prior to the date of
the hearing or the application for an emergency prohibition order but the proprietor
may still be prosecuted for an the offence under appropriate food hygiene or processng

regulations. Thefood authority should ensurethat the court isinformed in this
Stuation.

A prohibition order on the proprietor or manager of athefood business can only be lifted by the |
court.

Official Removal of Noticesor Orders
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A notice is the property of the food authority, and technicaly the authority should be responsible
for removing it once it isno longer required.

In practica termsiit does wedld not matter who removes remreved the copy of the notice from
the premises as long as an agreement is has-been reached between the proprietor and the
authority on who iswas to be responsible for the removal, so asto avoid possible charges under
the Crimina Damage Act 1971, or the Crimina Justice (Scotland) Act 1980.

Similar congderations may be applied to the removal of a copy of an order from the premises,
for dthough an order isissued from a court it is the authority who issues the certificate which lifts
the order.

Agan it does wedld not matter who removes remeved-the copy of the order aslong asasmilar
agreement is was reached so as to avoid possible proceedings under the Magistrates Courts Act
1980, or the Criminal Justice (Scotland) Act 1980.

Breach of a Notice or Order

A person who knowingly contravenes a prohibition order is guilty of an offence under Section
11(5) and a person who knowingly contravenes an emergency prohibition notice, or an
emergency prohibition order, is guilty of an offence under Section 12(5) or 12(6).

The authorised officer should start proceedings for the offence under the appropriate Section by
laying information before the magistrates court. 1n Scotland the authorised officer should weuld
submit details of any contravention to the Procurator Fisca who will wedld decide upon an
goplication to the sheiff.

If the authorised officer believes that there is sufficient evidence to show that the proprietor is
unlikely to respond to a summons, gpplication should be made for awarrant rather than a
summons. The court will decide if the circumstances judtify this action and may ask the
authorised officer for a s view asto whether to endorse the warrant with bail. The authorised
officer should use ks professiond judgement and take into account al relevant circumstancesin
hisdecison. In Scotland the Procurator Fiscal will wedld seek an arrest warrant if asummonsiis
was-ignored.

The food authority should make contingency arrangements with itslegal department so thet in the
event of the breach of anotice or order there is no delay in making an application before the
court.

Appeals Procedure

Under Section 37 of the Act any person who is aggrieved by a decison of afood authority to
refuse to issue a certificate that there is no longer arisk to health may gpped by way of a
complaint to the magidrates court (or in Scotland to the shexiff). The time limit for such gppeds
is one month from the date when the authority gave notice of their refusd to lift the prohibition.

It isessential that therecipient of a notice of refusal clearly understandsthat he has

theright of appeal. The food authority should give the recipient Fhe+recipient-should-be |

given-by-thefood-autherity; the name and address of the local magistrates court or the
local sheriff court PreedraterFiscal-for thedistrict concerned.
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The authorised officer should dways be able to provide suitable evidence as to why the order or
notice could not be lifted in any particular case.

Theauthority should endeavour to resolve the appeal as quickly as possible by
agreeing to an early court date, if thisis suggested by the person seeking to appeal.
Clearly opportunities to negotiate befor e the hearing date should not be overlooked.

Food authorities will be aware that compensation may be payable to the proprietor if the action
of the authority is held by the court to have been unjudtified. Section 12(10) relatesto
compensation payable in certain circumstances when an emergency prohibition notice has been

Compensation is payable in respect of "any loss' which is directly attributable to the wrongful
sarvice of the notice. The authority may assess the amount of compensation due taking into
account (among other things) the following aspects where applicable:

(@  thelength of time the process or trestment was hdted or the use of premises or
equipment was prohibited and for what purpose;

® how much of the damage to trade isrepairable;
9 obligation of the proprietor to mitigate his own loss;
or, if the proprietor of the businessis agreegble, aloss adjuster may be cdled in.

If thereis disagreement between the proprietor and the food authority concerning the
amount of compensation then the food authority should seek to resolve thisinformally
by arranging a meeting between themsehves itself and the proprietor.

If no agreement can be reached arbitration should be applied for. Both the authority and the
proprietor have the right to refer the matter to arbitration. In Scotland, the sheriff may appoint a
single independent arbiter to resolve digoutes over the right to or value of compensation (in
England the procedure is governed by the Arbitration Acts).

92
93
Compensation
94
served.
95
(b) loss of trade;
(0  vaueof spailt food;
(d) loss of goodwill;
(e loss of wages,
96
97
File Records
98

A copy of each voluntary agreement, Emergency Prohibition Notice/Order should be retained

for at least 2 years unless required for longer retention because of litigation or loca ombudsman
review.
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