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CODE OF PRACTICE ON THE USE OF IMPROVEMENT
NOTICES
(Code of Practice No. 5 Second Revision)

The sectionsin bold type are a Code of Practice issued under Section 40 of the Food Safety
Act 1990 to which food authorities must have regard to. The remaining text isfor information
only.

| ntr oduction

1 This Code of Practice diseusses gives guidance on the use of Improvement Notices under
Section 10 of the Food Safety Act 1990. It assumes that guidance given in Code of Practice
No. 9 on the conduct of inspections, including the provison of an opportunity for informal
discussion, has been followed.

2 If an authorised officer of an enforcement authority has reasonable grounds for believing that a
proprietor of afood businessisfailing to comply with food hygiene or food processing
regulations, the officer should require the proprietor to remedy the defects within a given period.
Depending on theclrwmstawces the officer may takeadept an mforma enforcement approach to
securing compliance, by tter Or adopt amore
formal approach by the service of an |mprovement notlce under Sectl on 10 of the Food Sefety
Act 1990. ThisCoedeof Practicediscusses The factors which should be considered when
deciding the enforcement approach and the procedures which should be adopted are set out
below.

Factorswhich should deter mine the enfor cement
approach

3 The informal gpproach existing-proecedure of giving advice and sending informd Iettersiswell
established and is accepted and understood by the food trade. Authorised officers should
continue to useinformal procedures aslong asthey believe that such procedureswill
secur e compliance with the requirements of food hygiene or food processing regulations
within a timescale that isreasonable in the circumstances. The use of an improvement
notice should not generally be consider ed asthe first option where breaches are found
on mspectlon unlessthe cwcumstances outllned in paragraph 11 are SatISerd

4, An authorised officer should ret take enfor cement action which isdisproportionate to
therisk to public health arisng from any contravention identified.

5 In deciding the type of enforcement action to take an authorised officer should have
regard to the nature of the breach and the history of compliance of the proprietor with
food safety legislation. e In the case of new businessesor new reguirements, an
assessment of the proprietor'swillingness to comply and the likelihood that the

proprietor will do so should be made. undertakethework-identified by the officer-
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It isimportant that the full range of enforcement options remain open to an authorised
officer and a food authority should not adopt policies wher e the number of improvement
notices served isused as an indicator of the performance of its officers.

Food authorities should recognise that some organisations, including voluntary and

charitable ones and small businesses, are-eperated-by-volunteersand-they will need
help and guidance in under standing the detailed requirements of the hygiene legidation.

An informal approach, in thefirst instance, to such organisationsislikely to bemere
helpful and effective.

Proceduresto be adopted In using an informal approach

Any programme of work required to secure compliance should be discussed and agreed
with the proprietor or hisrepresentative. The authorised officer should offer advice or
clarification if requested, and should normally allow sufficient time, following theissue
of aletter, for the businessto consider the matter and seek advice befor e taking any
further action. Theletter should explain:

(a) what remedial action needsto betaken to achieve compliance and within
what timescale;

(b) why the action is necessary;

(c) what defect or omission currently congtitutes a breach of the law, with a
reference to the legisation contravened, indicating the regulation, section or
schedule, chapter, paragraph as appropriate;

(d) what enfor cement action could be taken in the absence of remedial action.

Theletter should bewritten in plain language and should offer the opportunity for
discussion or for the proprietor to make representations. The names and contact points
of the relevant authorised officer and the|r manager should bemcludedmdreatewmeh

If the authorised officer includes measuresin theletter which are recommendations of
good hygiene practice the officer should ensurethat such measuresareclearly
indicated as being recommendations and not legal requirements.

When to use Improvement Notices

The use of improvement notices may be appropriatein any of the following
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circumstances, or combination ther eof:
@ whereformal action isproportionate to therisk to public health;

(b) wherethereisa documented hlstory record-of non- oompllanceW|th food safety
legidlation » ; » L

(© where an informal approach has been tried but has not been successful, or the
authorised officer hasreason to believe that such an ifermal-approach will
would not succeed; besueceesstul.

d) in the case of new businesses or new requirements, wher e the authorised officer
assessesthat the proprietor isunwilling to comply or isunlikely to do so, for
whatever reason;

(e) wherethereisa breakdown in procedural controls, including hygiene practices
falling within that category, which arecritical for food safety or, where no such
controls exist.

The improvement notice procedure would not be gppropriate in the following circumstances:

@ where the contravention might be a continuing one, for example relating to persond
cleanliness of gaff, when a notice would only secure an improvement at one point in time;

(b) in trangent Stuations, where breaches exist which pose an ajpetential-and imminent risk
of injury to hedth and it is consdered that swift enforcement action is needed, for
example at aone day festiva or gporting event. An emergency prohibition notice would
be the only forma remedy which would have immediate effect;

(© where therets-abreach-of-a-recommendatiors of good hygiene practice are not followed.

An improvement notice cannot be issued if thereis no failure to comply with legidationan

. e

An appeal may be lodged againgt an improvement notice and the officer may have to defend the
notice before acourt. Consequently the officer should be satisfied before deciding to
issue an improvement notice that all the required information and evidence has been
obtained, including such additional evidence aswould be needed to form a substantiated
case.

An improvement notice therefore should not be issued, unless:

@ thereis sufficient evidence available to judtify the issue of the improvement notice a the
hearing of a subsequent appea before a court; and

(b) it can be proved to be a properly issued notice, in the court, if proceedingsfollow. Itis
important that there should be no failure due to procedurd errors. The success of the
system depends to a great extent on the regard in which it is held.
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Hnprovement-netice The authorised officer should be prepared to discussthe need for
theimprovement notice and its requirementsinformally with the proprietor, particularly
wherethe proprietor indicatesthat the requirements of the improvement noticeare
inconsistent with the inter pretation of the legidation given by other food authorities.
Thefood authority should have particular regard to any view expressed by the " Home
Authority" asdefined in the LACOTS" Home Authority" principle.

53

Food authorities should consder what internal arrangementsthey should adopt to
consider such requestsfor further discussion and how they make these procedures
known to proprietors. Any disputeswhich arise should bereferred to an appropriate

senior manager . er-te-the CEHO-or-the deputy-CEHO-
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Theissue of an improvement notice does not preclude the food authority from pursuing
prosecution action, at the same time, for the breaches of the regulations which are the subject of
the notice, where conditions are serious or deteriorating. Indeed, if such conditions are found on
ingpection, the food authority may be criticised if it failled to ensure that the conditions were
remedied in the most effective way possble and as quickly as possible. Whereit isintended
to recommend prosecution (or in Scotland referral to the Procurator Fiscal), in addition
to the service of an improvement notice, this should be made clear to the proprietor at
the time the improvement noticeis served. In such cases proceedings may be prepared
but the food authority should consder deferring the laying of the information until after
the appeal period for theimprovement notice has passed or any appeal has been heard.

In Scotland, every essentia eement of an offence, that is those dements which make up the lega
definition of the crime, must be "corroborated”. In effect this means that there must be
independent evidence to the same effect from a second source. The two sources of evidence
may be direct, circumstantia or amixture of the two.

Who Should Sign an mprovement Notice

I mprovement notices may be signed only by officers authorised to do so by an
enforcement authority. To maintain a consistent approach by all authorities, food
authorities should arrange that these notices should be signed only by qualified officers
with experiencein food law enfor cement, who are properly trained and competent.
These should will be in one of the following groups: ircude

- environmental health officer s enforcing food hygiene or food processing
regulations and where appropriate, official veterinary surgeons carrying
out official veterinary surgeon duties,
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- holders of the Higher Certificate in Food Premises | ngpection who are
authorised to carry out food hygiene inspections;

- or holdersof the Ordinary Certificate in Food Premises | nsgpection who
are authorised to carry out food hygiene inspections of food premisesin
risk categories C - F, who may be authorised to sign improvement notices
in respect of those premisesonly.
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The authority, before authorising an officer to sgn improvement notices, should be
satisfied that the officer is competent to do so, is qualified as set out in paragraph 20

Before authorising an officer to issue improvement notices the food authority should
have full regard to the fact that the issue of such noticesisa significant step in a legal
process. Consequently, inappropriate or wrongful service of a notice could result in a
court making an order for costs against the authority. The improvement notice
procedur e should be properly used by all authorised officers.

Wher e officer swho arenot authorised to sign improvement notices carry out an
ingpection an improvement notice should not be signed on their behalf. untess The
officer signing the noticemust have has witnessed the contravention and be satisfied
that it congtitutes a breach of food hygiene or food processing regulations.

Drafting the Improvement Notice

It isimportant that the recipient of an improvement notice knowswhat they-are heis
being asked to do and why. Therefore the wording of the notice should be clear and
easly under stood.

The improvement notice may need to be accompanied by a covering letter written in the
recipient's own language suggesting that help should be sought if the meaning of the improvement
noticeis not understood. The issue of an improvement notice should be treated serioudy. The
person receiving it should be made aware of the obligation to comply with the improvement
notice and that failure to do so may result in prosecution.
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authorlsed offlcer must |nclude|n the |mprovement notlcea precise referencetothe
legidation contravened, indicating the regulation, section and subsection, or schedule,
chapter, paragraph, and subparagraph, as appropriate, and the reason for the opinion of
the authorised officer that there has been a contravention. It isnot sufficient smply to
guote the regulations.

It isessential that the recipient of a notice clearly under standsthat-hehas theright of
appeal againgt the service of an improvement notice. All thereevant information should
be contained within notes attached to the notice. Details should include how, where,
within what period, and on what grounds, an appeal may be brought, and whether
enfor cement action would be stayed or, in Scotland, suspended, while an appeal is
pendlng The addressof therelevant maglsirates court should also be given. fer

3 - The proprietor should also be

asked to notlfy the offlcer |f an appeei is Iodged

The success or failure of any apped before a court may well depend on the Skl|| exerased by the
authonsed officer in drattl ng the his notlce

deetaced+nvd+d-by—theeeu|¢ Ifitis necessay to prosecute for falure to comply Wlth the terms of
an improvement notice it will be avaid defence that a proper notice was not served. The

appropriate forms should always be used.

33

An authorised officer foed-autherity will need to consder whether to issue a separate
improvement notice for each breach of the regulation or a schedule attached to asingle notice
liging the various items.
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Non-compliance with any improvement notice within the period specified in the noticeisan
offence. The period alowed to effect an improvement expires a midnight on the last day stated
on the notice. The sarvice of separate notices with separate time limits may be easier to handle if
thereisan apped. If the noticeis served in the form of a schedule of contraventions an apped
agang any one item on the schedule would result in suspension of the effect of the whole notice
until the apped had been dedlt with. Fallure to comply with one or more items would mesan

fa I ure to comply with thewhole notl ce and WouI d constl tute one offence Ln-EnglaqeLan—Wdeﬁ

Time Limit to be Specified on the I mprovement Notice

The improvement notice should clearly specify both the measuresto betaken and the
period of time within which the proprietor must complete those measures. The minimum
period which may be specified is 14 days.

It isessential that the period given for compliance-completion-of-thework should bea
realistic one. It should be discussed with the proprietor or their representatives

wherever possible beforeit is determined although the officer may set alimit without
the proprietor's agreement. Although improvement notices should be complied with in the
shortest practicable time, due regard should be given to any genuine difficulties which may occur.

The time required for obtaining new equipment should be congdered in assessing the time limit.
There are often delays of several weeks before some equipment can be delivered. Significant
delays may aso arise where structural repair work is consdered necessary. Estimates will be
required and regard must aso be had to the delay before specidist contractors or builders may
be able to commence work.

Therefore, the following factor s should be taken into consideration before a time limit is
set:

@ therisk to public health;
(b) the natur e of the problem;
(© the availability of solutions.

An gppeal may be lodged againg the time limit peried specified in under the improvement notice.
An officer will therefore wish to ensure that the requirement is reasonable and, if necessary, te
be able to justify the reasonableness of the period in court. It ishighly undesirable that an officer
should appear in court only because an unredidticaly short time for compliance esmpletion-of-the
work was given. Even more o if it is shown that the officer had no regard to the practicalities of
the requirements.

Service of the Improvement Notice
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Section 50 of the Act coversthe sarvice of dl legd documents.

The Act requiresthe improvement notice to be served on the proprietor. If itisnot
possible to identify the name and address of the proprietor, Section 59(2) of the Act dlowsthe
notice to be addressed to him-asthe "owner” of the premises and I€ft at the premises. The
officer serving a notice should ensure wherever possiblethat the person whois
responsible for taking action receives a copy of the notice, especially in caseswherethe
local manager isnot the proprietor.

The authorised officer should normally serve the document by post, obtaining proof of posting
and/or advice of ddlivery. The officer may dternatively serve an improvement notice by
delivering it to the proprietor of the food business by hand. The improvement notice need not
necessarily be served by the authorised officer who signed and issued it.

Theproprietor should be given written advice at the time of the service of the notice
that any request for an extension of the timelimit should be made in writing beforethe
expiry date of the notice.

Requestsfor Extension of Time Limit

Although there is no specific provison in the-Feed-Safety Act to extend the time limit on an
improvement notice, it would be considered unreasonable not to alow more time-de-so if the
proprietor had a genuine reason for requesting alonger period within meretimetnr-which to
comply with the notice. When deciding on arequest for an extension of the time limit the
officer should takeinto account the following:

@ therisk to public health which would arise asseciated-with-thefaul-if an
extension wer e was granted,

(b) the reason for therequest;

(© the remedy involved;

d) the past record of co-operation of the proprietor;

(e) any temporary action which the proprietor proposesto takein the meantime-te
If the officer considersthat the request for an extension of the timelimit isreasonable,
the officer may decide not to enfor ce the notice until a further period of time has

elapsed. Theproprietor should be advised, in writing, of the decison and any new time
limits should be reconfirmed.

Worksof at Least Equivalent Effect

It isthe responsibility of the authorised officer-feed-autherity to makeit clear that there
isprovison within Section 10 to allow the proprietor to carry out measuresto secure

compliance of at least equivalent effect to-secure-comphiancewithin-the Regulation to
those specified by the officer. The authorised officer should ask the proprietor to discuss any

dternative proposas with him before carrying out the works. The proprietor could then

RP6/COP5/18/8/99



45

46

47

48

49

55

comply with the requirements of the notice and avoid further legal action. Information
about the proprietor's right to take equivaent measures to comply with the improvement notice is
included on theform. If the officer and proprietor agree on alter native wor ks the officer
should confirm in writing that these have the-alternative werk-hashbeen approved.

In situations wher e the manager is not the proprietor, and cannot make decisonswith
regard to structural repairsor replacements, the officer should, if possible, discussthe
detail of theworksto be carried out with a person in a position to authorise repairs
beforeissuing a notice. Such discussions are desirable but the issue of the notice
should not be delayed.

The onusis on the authority to follow up, in writing, any requests received from the proprietor to
vary thework. Any disputes which arise should bereferred to an appropriate senior
manager ertethe CEHO-or-thedeputy-CEHO. Food authorities should adopt internal
proceduresto consider such requestssothat it isclear to the proprietor that thereisa
proper review.

Appealsand-further discussionswith-the Authority

The proprietor has the right of appedal againgt the decision of an authorised officer to serve an
improvement notice (Section 37) by way of acomplaint to the court.

A proprietor may not necessarily wish to gpped againg the notice as awhole but against one or
more of its requirements or againg the period within which heis required to comply. Under
Section 39(1) of the Act the court may cancd, affirm or modify the terms of the notice, for
example to delete or reduce what it consders to be an evervigereds overly rigorous requirement
or to extend the timescae in which the proprietor is required to comply with the notice.

Section 39(2) provides that the recipient of the notice is not prgudiced by lodging an apped as
the-appeal-suspends the period of compliance is suspended until the apped has been determined.
An apped isregarded as no longer pending if it isfindly determined by the court, the proprietor

withdraws it the-appedl, or the apped is struck out because the proprietor did not pursueit in
time. guiekly.

Compliance and Records

In order to maintain good working relationships the authorised officer, or another authorised
officer from the same department, should if possible liaise with the proprietor while work is being

undertaken, and encourage the proprietor to notify the authority when the work has been
completed.

Thework should be checked as soon as practicable after notification has been received,
from the proprietor, that the alterations or improvements have been completed. The
officer should confirm in writing that the works have been completed to the satisfaction
of the officer.

RP6/COP5/18/8/99

10



17 Prosecution or in Scotland referrd to the Procurator Fiscad should be the ruleif the requirements
of an improvement notice are not met. Before proceeding with prosecution action the
enforcement authority should check whether the proprietor has appealed againgt the notice.

55a A copy of each informal letter issued under paragraph 8 above and of each

improvement notice should beretained on therelevant premisesfilefor at least 2 years
unlessrequired for longer retention because of litigation or local ombudsman review.
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